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Abstract 

The Nu-Salween River flows from China to Myanmar and Thailand. Both China 

and Myanmar have proposed hydropower projects on this shared river. This 

paper investigates the role of environmental impact assessment (EIA) in the 

governance of Nu-Salween River in order to find ways for the riparian states to 

improve their EIA practice. The paper finds the potential role of EIA in 

facilitating decision-making towards sustainability has not yet been fulfilled either 

by China or Myanmar. China’s EIA law is weak compared with Myanmar’s EIA 

law in standards, scope, and transparency. It can be observed that in practice, 

both China and Myanmar EIA reports of hydropower projects often downplay 

the environmental impacts. Chinese investors in Myanmar are endeavoring to 

improve EIA after encountering challenges to their environmental protection 

measures for several projects from hydropower to mining and pipeline 

constructions. This paper argues that China should learn from Myanmar to 

improve the transparency of its EIA, take more social issues into its EIA 

assessment and justify mitigation measures based strictly on science strictly. As an 

upstream state, China should take trans-boundary impacts into consideration in 

EIA of hydropower projects on Nu River if China plans to develop hydro-

projects on the same Nu River. Downstream Myanmar may learn from China the 

experience and lessons in administrating and supervising the EIA of hydropower 

projects as China may have the richest experience and lessons in developing 

hydropower projects today in the world. 
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Introduction 

The countries covered by China’s One Belt, One Road1 Initiative are mainly 

developing states. It is a widespread assumption in China that the environmental 

standards of developing countries are much lower than those of developed 

states.2  The prejudice that developing countries normally would accept more 

environmental losses as a trade-off for economic development can be very wrong 

according to this author’s research. This paper takes Myanmar as a case study to 

compare the Myanmar and Chinese environmental protection in the field of 

environmental impact assessment (EIA) rules and practice for hydropower 

projects. The failure to fully address environmental impacts caused by foreign 

investments explains partially the rejection of some investment projects in 

Myanmar. When implementing the One Belt, One Road Initiative, China should 

follow clear guidelines on green development along the Belt and Road.  

The Nu-Salween River3 flows from China to Myanmar and Thailand. Forty-two 

42 per cent of its river basin is in China, 53 per cent in Myanmar and the 

remaining five 5 per cent in Thailand.4 More than 10 million people, representing 

at least 13 different ethnic groups, depend on the Salween River basin for their 

                                                            
1 One Belt, One Road – insert brief description here *Professor, Law School, University of 
International Business and Economics, Beijing, China. This research has received support from 
the Professional Development of Water Governance and Regional Development Practitioners in 
the Salween Basin led by the Center for Social Development Studies, Chulalongkorn University, 
Thailand. The author can be reached through bianyongmin@uibe.edu.cn. 
2 Zhao Juling, ‘Zhong guo shi xing fa zhan zhong guo jia zhi liang biao zhun yu mei guo you cha 
ju (China adopts the environmental standards for developing states: lower than American Ones)’, 
12 March 2011, http://news.eastday.com/c/2011lh/u1a5779317.html (last visited 11June 2016). 
3 The Myanmar name of this river is Thanlwin. Here we refer to the Chinese portion of the river 
as the Nu, and the Burmese/Thai portion as the Salween. 
4 Jia Jianwei, Jiang Ming and Lu Sunyun, ‘Zhong Mian Jing Nei Nu Jiang- Sa Er Wen Jiang Shui 
Wen Te Zheng Dui Bi Fen Xi (Analysis of the Hydrological Features of Nu-Salween River in 
China and Myanmar)’ (2014) 45 (S2) Ren Min Chang Jiang (Yangtze River) 9-11 at 9. 

http://news.eastday.com/c/2011lh/u1a5779317.html
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livelihoods.5  The mountains and valleys of the watershed are home to some of 

the most biologically and culturally diverse areas in the world.6  Running down 

from the Tibetan Plateau, the river drops some 5000 meters, much of that in 

steep gorges, making the Nu-Salween extremely attractive to hydropower 

developers.7  

Both China and Myanmar have proposed to develop hydropower projects on 

their shared Nu-Salween River. The early plan on utilization of Nu was to build a 

cascade of 13 dams.8  After this plan was suspended by former Chinese Premier 

Wen Jjiabao,9   the government made a second plan for the cascade of five5 dams 

on Nu in China’s 12th Five-year Plan.10  But this second plan did proceed.11 The 

newly released 13th Five-year Plan did not mention the development of hydro-

resources of the Nu River, 12 meaning the dam-building on Nu River won’t start 

at least before 2020. Downstream Myanmar has planned six6 dams on Salween.13 

These dams are in different stages of preparation, signing memorandums of 

                                                            
5 Food and Agriculture Organization, ‘Water Report 37: Salween Basin’ (2011), 
http://www.fao.org/nr/water/aquastat/basins/salween/index.stm. 
6 Darrin Magee and Shawn Kelley, ‘Damming the Salween River’, in Francois Molle et al (ed.) 
Contested Waterscapes in the Mekong Region (London: Earthscan, 2009), p.115. 
7 Darrin Magee, ‘Powershed Politics: Yunnan Hydropower under Great Western Development’ 
(2006) 185 The China Quarterly 23-41 at 23. 
8 Du Jing, ‘Nu Jiang Zhong Xia You Shui Dian Kai Fa Bao Gao Zai Jing Tong Guo Shen Cha 
(The Plan on Development of Hydropower in the Middle and Lower Reaches of Nu Was 
Adopted in Beijing)’, Yun Nan Ri Bao (Yunnan Daily), 15 August 2016. 
9 Deng Jin, ‘Huan Bao Xin Li Liang Deng Chang De Tai Qian Mu Hou (The Context of 

Environmental NGOs Come to the Stage)’，Nang Fang Zhou Mo (Nangfang Weekends)，28 
January 2005, available at http://www.people.com.cn/GB/huanbao/1072/3152478.html(last 
visited 22 April 2016). 
10 State Council, ‘Shi Er Wu Neng Yuan Fa Zhan Gui Hua (The 12th Five-Year Development 
Plan of Energy)’, 1 January 2013, http://www.gov.cn/zwgk/2013-01/23/content_2318554.htm 
(last visited 22 April 2016). 
10 The whole hydropower development plan in 12th Five-year Plan was fulfilled only about 50 
percent due to 
11 The whole hydropower development plan in 12th Five-year Plan was fulfilled only about 50 
percent due to various difficulties, see Jia Kehua, ‘Shui Dian Gui Hua Wan Cheng Qing Kuang 

Wei He Da Wu Zhe (Why Only Half of the Hydropower Plan Finished)’，Zhong Guo Neng 

Yuan Bao (China Energy News), 2 May 2016, p.1, available at 
http://paper.people.com.cn/zgnyb/html/2016-05/02/content_1676273.htm (last visited 10 May 
2016). 
12 The National Development and Reform Commission and National Energy Administration, 
The 13th Five-Year Development Plan of Electric Power, 
http://mt.sohu.com/20161107/n472522229.shtml (last visited 13 November 2016). 
13 The Irrawaddy, Feasibility Studies for 6 dams on Salween, 4 October 2013, 
http://www.irrawaddy.com/news/latest-news/feasibility-studies-underway-6-salween-dams-
report.html  (last visited 4 November 2016). 

http://www.people.com.cn/GB/huanbao/1072/3152478.html
http://www.gov.cn/zwgk/2013-01/23/content_2318554.htm
http://paper.people.com.cn/zgnyb/html/2016-05/02/content_1676273.htm
http://mt.sohu.com/20161107/n472522229.shtml
http://www.irrawaddy.com/news/latest-news/feasibility-studies-underway-6-salween-dams-report.html
http://www.irrawaddy.com/news/latest-news/feasibility-studies-underway-6-salween-dams-report.html
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agreement, or conducting environmental impact assessments among others etc. 

But none are under construction yet. In October 2016 the Government of 

Myanmar is commencing a Strategic Environmental Assessment of its 

Hydropower Sector across the entire country, including the proposed 

hydropower in the Nu-Salween basin. 

The Nu-Salween basin is not only rich in hydropower potential, but also famous 

for its biological and cultural diversity. The planned cascade of dams from 

upstream to downstream would cause significant changes to the current velocity, 

temperature, flow and other hydrological features of water, sediments and the 

habitat of aquatic organisms. The lands that would be flooded to make reservoirs 

are homes to many ethnic groups, endangered animals and precious plants. 

Fortunately, both China and Myanmar have decided to use environmental impact 

assessment (EIA) in the decision-making process for these hydropower projects 

to avoid substantial negative impacts to environment and communities. This 

paper compares the Chinese and Myanmar EIA law and practice to analyze 

which approach may better contribute to sustainability. In the light of the 

involvement of Chinese technologies and capital investment in hydropower 

projects in Myanmar, this paper further discusses the challenges for Chinese 

investors who invest in Myanmar compared with their experience conducting 

EIA in China.  

One purpose of this research is to find out what China and Myanmar can learn 

from each other to improve their EIA practice in utilizing their shared river. The 

comparison is done based on the provisions of EIA laws and practices in both 

countries. The Myanmar EIA laws scrutinized by this study are mainly the 

Environmental Conservation Law (2012),14 the Environmental Conservation 

Rules (2014), 15 and the Environmental Impact Assessment Procedure (2015). 

                                                            
14 Environmental Conservation Law of Myanmar, 2012, available at 
http://www.burmalibrary.org/docs15/2012-environmental_conservation_law-PH_law-09-2012-
en.pdf (last visited 24 April 2016). 
15 The Ministry of Environmental Conservation and Forestry of the Republic of Union of 
Myanmar, Environmental Conservation Rules, Notification No. 50/2014, June 2014, 
http://www.burmalibrary.org/docs21/2014-06-Environmental_Conservation_Rules-en.pdf (last 
visited 25 April 2016). 

http://www.burmalibrary.org/docs15/2012-environmental_conservation_law-PH_law-09-2012-en.pdf
http://www.burmalibrary.org/docs15/2012-environmental_conservation_law-PH_law-09-2012-en.pdf
http://www.burmalibrary.org/docs21/2014-06-Environmental_Conservation_Rules-en.pdf


 

  
International Conference on the Mekong, Salween and Red Rivers: Sharing Knowledge and 

Perspectives Across Borders | Faculty of  Political Science, Chulalongkorn University | 12th November 2016 
 

 

493 

 

The EIA practices discussed, however, are mainly cases before the 2014 

Environmental Conservation Rules and the 2015 EIA Procedure because EIA 

reports after the 2015 EIA Procedure, which was adopted in December of 2015, 

are not yet available. The Chinese EIA laws are composed of the Law on 

Environmental Impact Assessment (2002)16 revised as 2016 and a series of 

regulations and measures adopted to supplement this law. Since the EIA reports 

of projects on international rivers are not publicly available, the analysis of 

Chinese EIA of hydropower projects is based on released EIA reports of 

projects on Jinsha River, a tributary of Yangtze River. The comparison follows 

three dimensions: the standards, the scope, and transparency, as the author 

believes they are critical for a successful EIA. 

The paper is comprised of six parts premised by: this introduction (Part I). Part II 

argues that the role of EIA in governance of the Nu-Salween River has not yet 

been effectively utilized in China or Myanmar. Part III finds that the provisions 

of Chinese EIA law are weaker than those of Myanmar EIA law in all three 

dimensions. But in practice both Chinese and Myanmar EIAs down play the 

negative social and environmental impacts of hydropower projects. Part IV 

observes the EIA practices by Chinese investors in Myanmar and their efforts to 

improve their EIA. Part V discusses what China and Myanmar can learn from 

each other in using EIA as an instrument to better governance of Nu-Salween 

and other rivers. Part VI offers brief conclusions of this paper. 

Environmental Impact Assessment in Nu-Salween River: 

potentials not yet fulfilled 

Environmental Impact Assessment (EIA) is an instrument to help the decision-

makers to understand the environmental risks of proposed projects and plans in 

order to make decisions that fully consider sustainability. China adopted its EIA 

law in 2002. Although this law requires both projects and plans to be subject to 

                                                            
16 Law of Environmental Impact Assessment of China, 2002, English version available at 
http://hk.lexiscn.com/law/law-of-the-peoples-republic-of-china-on-environment-impact-
assessment.html.  

http://hk.lexiscn.com/law/law-of-the-peoples-republic-of-china-on-environment-impact-assessment.html
http://hk.lexiscn.com/law/law-of-the-peoples-republic-of-china-on-environment-impact-assessment.html
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EIA,17 the Regulation on Environmental Impact Assessment of Plans was not 

made until 2009.18 For hydropower projects, EIA is required before project 

construction begins.19 But according to the Provisions on State Secrets and Their 

Classification,20 data and information about international rivers are state secrets. 

Therefore the detailed EIA reports of hydropower projects on international 

rivers are not publicly accessible. 

China has adopted a learning-by-doing approach to its EIA law and practice. 

Under such an approach, it is hard to expect a highly effective impact of EIA in 

the first years. According to the Ministry of Environmental Protection of China, 

in the first two years after the EIA law entered into force, problems were found 

in the process of large scale construction, such as failure to implement 

environmental protection measures, soil erosion to various degrees, and lack of 

water downstream of the dam and negative impacts on the economy of 

downstream communities.21   The Ministry of Environmental Protection revised 

the Technical Guidelines to Environmental Impact Assessment in 2011, adding 

some new concepts such as social impact assessment, cumulative impact and 

public participation.22 Lack of sufficient protection of fisheries in hydro-projects 

gained the authority’s attention in the 10th year of implementation of EIA law. 

The Notification to Enhance the Protection of Aquatic Organism and Tighten 

the Administration of Environmental Impact Assessment issued by the Ministry 

of Environment and Ministry of Agriculture jointly in 2013, requires, inter alia 

among others, classifying the aquatic organisms and their habitats as sensitive 

                                                            
17 Art. 3, Law of Environmental Impact Assessment of China, 2002. 
18 State Council, Regulation on Environmental Impact Assessment of Plans, 2009, 
http://www.gov.cn/zwgk/2009-08/21/content_1398541.htm (Last visited 1 May 2016).  
19 Art. 25, Law of Environmental Impact Assessment of China, 2002. 
20 Ministry of Water Resources and National Administration on the Protection of State Secrets, 
‘Shui Li Gong Zuo Zhong Guo Jia Mi Mi Ji Mi Ji Jv Ti Fan Wei De Gui Ding (Provisions on 
State Secrets and Their Classification in Water Resources)’, 2013. 
21 Ministry of Environment and National Development and Reform Commission of China, 
‘Guan Yu Jia Qiang Shui Dian Jian She Huan Jing Bao Hu Gong Zuo De Tong Zhi (Notification 
on Enhancing Environmental Protection in Hydropower Construction)’, Huanfa [2005] No.13, 
20 January 2005. 
22 Ministry of Environment of China, ‘Huan Jing Ying Xiang Ping Jia Ji Shu Dao Ze (The 
Technical Guidelines for Environmental Impact Assessment), HJ 2.1-2011,1 September 2011, 
available at http://kjs.mep.gov.cn/hjbhbz/bzwb/other/pjjsdz/201109/t20110908_217113.htm 
(last visited 24 April 2016). 

http://www.gov.cn/zwgk/2009-08/21/content_1398541.htm
http://kjs.mep.gov.cn/hjbhbz/bzwb/other/pjjsdz/201109/t20110908_217113.htm


 

  
International Conference on the Mekong, Salween and Red Rivers: Sharing Knowledge and 

Perspectives Across Borders | Faculty of  Political Science, Chulalongkorn University | 12th November 2016 
 

 

495 

 

elements s and making feasible measures in accordance with the order to avoid or 

reduce negative impacts, or restore aquatic resources.23   This Notification also 

requires the Ministry of Environment and Ministry of Agriculture to launch a 

collaborative research on the methodology to assess impacts to aquatic organisms 

in order to provide “credible” technical support and guidance to the protection 

of aquatic organisms in the EIA process.24   The newest improvement to the EIA 

process adopted in 2015 featured a reform on the qualifications of organizations 

undertaking EIAs25. Over time, the EIA scheme has been improved, but in this 

problem-fixing process, many projects, including hydro-projects, had been 

approved with holes and flaws as well as confusions in the initial years of EIA 

implementation in China. 

Myanmar started to require project designers to conduct EIA in 2012, a decade 

later than China. The Environmental Conservation Law of Myanmar authorized 

the then Ministry of Environmental Conservation and Forestry (MOECAF)26 “to 

lay down and carry out a system of environmental impact assessment and social 

impact assessment as to whether or not a project to be undertaken would cause a 

significant impact on the environment”.27  But this Law did not provide detailed 

requirements for EIA. Chapter XI of the Environmental Conservation Rules 

(2014) established a framework of EIA. MOECAF is to determine which 

projects, categories of plan, businesses or activities are required to conduct EIA,28  

which should be done by a third party with suitable qualifications.29  The EIA 

report shall be reviewed by a Review Body composed of experts from 

                                                            
23 Ministry of Environment and Ministry of Agriculture of China, ‘Guan Yu Jin Yi Bu Jia Qiang 
Shui Sheng Sheng Wu Zi Yuan Bao Hu Yan Ge Huan Jing Ying Xiang Ping Jia Guan Li De Tong 
Zhi (The Notification to Enhance the Protection of Aquatic Organism Tighten the 
Administration of Environmental Impact Assessment), Huanfa[2013] No.86, 5 August 2013. 
24 Art. 5, ibid. 
25 Ministry of Environmental Protection, ‘Jian She Xiang Mu Huan Jing Ying Xiang Zi Zhi Guan 
Li Ban Fa (Measures on Administration of the Qualification of Environmental Impact 
Assessment of Projects)’, 28 September 2015, available at 
http://www.mep.gov.cn/gkml/hbb/bl/201510/t20151008_310733.htm (last visited 24 April 
2016). 
26 The MOECAF has been replaced now by the Ministry of Natural Resources and Environment. 
27Art.7(m), Environmental Conservation Law of Myanmar, 2012. 
28Art. 52 of Environmental Conservation Rules, id. 
29Art. 56, id.  

http://www.mep.gov.cn/gkml/hbb/bl/201510/t20151008_310733.htm
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government departments and organizations.30 Private experts may also have 

chance to join the Review Body.31 In the last month of 2015, the MOECAF 

adopted the Environmental Impact Assessment Procedure (hereafter referred as 

2015 EIA Procedure), which details the EIA system of Myanmar. This procedure 

sets a two-tiered system of Initial Environmental Examination (IEE) and EIA.32 

IEE applies to projects with limited scope or size, temporary, local and reversible 

environmental and social impacts. It can be inferred that most hydro-projects 

have to go through EIA, not IEE. This procedure also surprised investors by 

applying to any projects, field site, factory or business which existed prior to the 

issuance of the procedure.33 This means heavy work reviewing all the projects and 

business according to the Annex I ‘Categorization of Economic Activities for 

Assessment Purposes’ to decide whether new conditions will be added to their 

permission or construction or operation. Hydro-projects such as the Mong Ton 

Dam34 at Upper Salween are subject to the procedure of review.  

Although the EIA Procedure of Myanmar sets up comprehensive standards and 

detailed procedures to avoid or reduce adverse environmental or social impacts 

to Myanmar, it says nothing about transboundary impact assessment. The first 

dam on the Salween targeted for construction, the Hatgyi Dam near the 

Myanmar and Thailand border may cause significant environmental impacts in 

both in Myanmar and Thailand.35 However, it is not clear how Myanmar will 

address transboundary environmental impacts in its future governance of 

international rivers. 

 

                                                            
30Art. 58, id. 
31Art. 59, id. 
32Chapter IV IEE and Chapter V EIA, id. 
33Art. 4 of the EIA Procedure, id. 
34The Mong Ton Dam is planned to be built in Shan State of Myanmar. The 241 meter high dam 
will produce 7000 MW of power, 90percent of which will be exported to Thailand. The 
projectors are China Three Gorges Corporation, EGAT International Co. Ltd of Thailand and 
International Group of Entrepreneurs Co. Ltd of Myanmar. See Naypyidaw must cancel its latest 
plans to build Upper Salween (Mong Ton) dam in Shan State,9 June 2015, 
http://www.shanhumanrights.org/index.php/news-updates/216-naypyidaw-must-cancel-its-
latest-plans-to-build-the-upper-salween-mong-ton-dam-in-shan-state (last visited 25 April 2016). 
35See the Environmental Impact Assessment Report, prepared by the Environment Research 
Institute of Chulalongkorn University, Thailand, 2008. 

http://www.shanhumanrights.org/index.php/news-updates/216-naypyidaw-must-cancel-its-latest-plans-to-build-the-upper-salween-mong-ton-dam-in-shan-state
http://www.shanhumanrights.org/index.php/news-updates/216-naypyidaw-must-cancel-its-latest-plans-to-build-the-upper-salween-mong-ton-dam-in-shan-state
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China’s EIA law is weak compared with Myanmar’s EIA law 

China’s EIA is a ‘soft rein over a dashing horse’: the economy. China’s economy 

experienced high speed development in the past 30 years, especially from the 

second half of 1990s to the first decade of the 21st century.36.   At the same time, 

a high environmental and health cost was paid for economic growth.37 The 

Proposal in the 10th Five-year Plan by the Central Government of China 

presented that “Development is the absolute principle, the key to solve all 

problems of China”.38 Under the absolute principle of development, environment 

degradation was often deemed the trade-off that China had to accept. For a long 

time, hydropower has been viewed as clean and renewable energy, one important 

solution to China’s shortage of energy.39 The huge benefits to the local county 

and the potential economic income that would be generated almost always 

overrode the environmental concerns and risks showed in EIA reports. From the 

very beginning, the scale has not been balanced. This may explain the weakness 

of China’s EIA compared with Myanmar’s.  

a. Myanmar EIA refers to international standards clearly 

Although Myanmar remains among the least developed countries in the world, its 

EIA procedure refers to international standards clearly several times. It defines 

“good practice” as “practice which is recognized by a consensus of relevant 

stakeholders (including without limitation government, industry, labour, 

financiers and academia) as having been adopted by leading, reputable companies 

                                                            
36 Based on the annual reports on statistics of economy released by the National Bureau of 
Statistics of China, http://data.stats.gov.cn/search.htm?s=GDP.  
37 World Bank and the State Environment Protection Administration of China, Cost of Pollution 
in China: Economic Estimates of Physical Damages, 2007, 
http://siteresources.worldbank.org/INTEAPREGTOPENVIRONMENT/Resources/China_C
ost_of_Pollution.pdf (last visited 25 April 2016).  
38 The Fifteenth Central Committee of the Communist Party of China, ‘Zhong Gong Zhong 
Yang Guan Yu Zhi Ding Guo Min Jing Ji He She Hui Fa Zhan Di Shi Ge Wu Nian Gui Hua De 
Jian Yi (The Proposal on the 10th Five-year Plan on National Economy and Social 

Development)’，11October2000，http://www.people.com.cn/GB/paper39/1716/277521.html

（last visited 25 April 2016）.  
39 Junsong Gui, Yuewen Fu, ‘Zhuan Fang Zhong Guo Shui Li Fa Dian Gong Cheng Xue Hui 
Chang Wu Mi Shu Zhang Wu Yi Hang (Interview with Yihang Wu, the Vice Secretary-general of 
China’s Hydro-power Project Association), Zhong Guo Neng Yuan Bao (China Energy 

Newspaper)，p. 16,15 June, 2015. 

http://siteresources.worldbank.org/INTEAPREGTOPENVIRONMENT/Resources/China_Cost_of_Pollution.pdf
http://siteresources.worldbank.org/INTEAPREGTOPENVIRONMENT/Resources/China_Cost_of_Pollution.pdf
http://www.people.com.cn/GB/paper39/1716/277521.html
http://www.people.com.cn/GB/paper39/1716/277521.html
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of international standing.”40 For projects involving involuntary resettlement and 

indigenous peoples, the policies of the World Bank and the Asian Development 

Bank shall be applicable until the Myanmar government issued its own specific 

procedures.41 The prevention and minimization of pollution from the project 

should be based on best available technology and good practice.42 When the 

MOECAF reviews and approves the conditions for issuing the environmental 

compliance certificate, it may refer to good practice to determine the reduction of 

adverse impacts of the project.43 

The Chinese EIA law, regulations and technical guidelines did not refer to 

international standards. It cannot be argued, however, that China’s national 

standards are always lower than international standards. It is beyond the scope of 

this research to compare China’s national standards and international standards in 

detail. But it can be found that some international standards are missing in 

China’s national standards. For example, the special protection to indigenous 

peoples - the concept of indigenous peoples is not found in China’s EIA legal 

system. Instead of indigenous peoples, concept of minority or ethnic groups is 

adopted in Chinese law. But in the context of EIA, the rights of indigenous 

peoples are different from those of Chinese minorities defined by Chinese law. 

The UN Declaration on the Rights of Indigenous Peoples requires States to 

consult and cooperate in good faith with the indigenous peoples concerned, 

through their own representative institutions in order to obtain their free, prior 

and informed consent before adopting and implementing legislative or 

administrative measures that may affect them.44 Furthermore, indigenous peoples 

who have unwillingly lost possession of their lands, when those lands have been 

“confiscated, taken, occupied or damaged without their free, prior and informed 

consent” are entitled to restitution or other appropriate redress.45 The Chinese 

minorities affected by hydro-power projects are compensated according to the 

                                                            
40 Art 2(k), Chapter I, Environmental Impact Procedure of Myanmar, 2015. 
41 Art. 7, Chapter II, id. 
42 Art. 16 (ix), Chapter II. 
43 Art. 92(f), Chapter VIII. 
44 Art. 19, UN Declaration on the Rights of Indigenous Peoples, 2007, 
http://www.un.org/esa/socdev/unpfii/documents/DRIPS_en.pdf.  
45 Art. 28, id. 

http://www.un.org/esa/socdev/unpfii/documents/DRIPS_en.pdf
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national and local standards for their loss of land and livelihood, but the 

compensation is normally given after the project is approved by the authority. 

There is no procedure for free, prior and informed consent before the decision to 

occupy lands is made.46 

In December 2015, Myanmar adopted National Environmental Quality 

(Emission) Guidelines proposed by MOECAF. Article 3 of the Guidelines clearly 

tells the relationship between this Myanmar standard and international standard: 

“These Guidelines have been primarily excerpted from the International Finance 

Corporation (IFC) Environmental Health and Safety (EHS) Guidelines”. Because 

of the time and expertise needed for codifying environmental standards, it is a 

smart approach to adopt international standards unless any part of them is 

proved inappropriate for Myanmar.  

China has invested a lot of resources to make and revise its own environmental 

standards, especially after 2006.47 Now China has adopted nearly 2000 various 

environmental standards.48 For international standards, China adopts an 

approach to achieve them step by step49 because the degradation of environment 

in some fields is too severe to meet international standards immediately. China 

has to start with some national standards which won’t threaten the survival of 

most industries in China. A typical example is air quality. For the other 

environmental standards, consistency and integration are needed. For example, 

there are now at least three water quality standards: surface water.50 Irrigation 

water and fisheries water. Compared with the Myanmar approach of referring to 

international standards, the Chinese EIA has wide discretion in issues where no 

national standards are available. The impact of hydropower projects on biological 

                                                            
46 State Council of China, ‘Da Zhong Xing Shui Li Shui Dian Gong Cheng Jian She Zheng Di Bu 
Chang He Yi Min An Zhi Tiao Li (Regulation on Compensation for Expropriation of Land and 
Resettlement of Migrants)’, 2006, http://www.gov.cn/flfg/2006-08/13/content_367585.htm 
(last visited 15 June 2016).  
47 Ministry of Environment of China, ‘Guo Jia Huan Jing Bao Hu Biao Zhun Shi Er Wu Gui Hua 
(The 12th Five-Year Plan of National Environmental Standards)’, 17 February 2013, p.7, 
http://www.mep.gov.cn/gkml/hbb/bwj/201302/t20130222_248380.htm (last visited 28 April 
2016).  
48 Id., p.7 &13. 
49 Id., p.14. 
50 Id., p.10. 

http://www.gov.cn/flfg/2006-08/13/content_367585.htm
http://www.mep.gov.cn/gkml/hbb/bwj/201302/t20130222_248380.htm
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diversity unfortunately is one of the fields where no national standards have been 

adopted yet.51 

b. Myanmar EIA is more transparent, especially in public participation 

According to Article 17 of Myanmar’s 2015 EIA Procedure, either foreign or 

domestic organizations or third parties may qualify to undertake EIA if they are 

registered with the Department of Environment Conservation. The EIA of the 

Mong Ton Dam at Upper Salween was conducted by an Australian company, 

Snowy Mountains Engineering Corporation.52 The EIA of Myitsone Dam 

Myitsone Dam at Ayeyarwady River was conducted the by Changjiang Institute 

of Survey, Planning, Design and Research Limited Co. of China.53 The EIA of 

Hutgyi Dam at the lower reaches of Salween was conducted by the 

Chulalongkorn University of Thailand.54 In China, EIA must be conducted by an 

entity registered according to Chinese law and operating in China.55 Before 2015, 

some EIA entities were actually affiliated with government environmental 

authorities at different levels. They often took advantage of this special 

relationship with the authority that approves the EIA reports to get “unfair 

benefits”.56 But these EIA entities have been forced to decouple from 

environment authorities since late 2015 and operate independently. 

                                                            
51 Chen Kailin, Ge Huaifeng andYan Xie, ‘Shui Li Shui Dian Gong Cheng Zhong De Sheng Wu 
Duo Yang Xing Bao Hu – Jiang Sheng Wu Duo Yang Xing Ying Xiang Ping Jia Na Ru Shui Li 
Shui Dian Gong Cheng Huan Ping (Biodiversity conservation in hydropower projects: 
introducing biodiversity impact assessment into environmental impact assessment of hydropower 
projects )’(2013)44(5) Shui Li Xue Bao (Hydropower Journal) 608-614 at 612-613. 
52Upper Thanlwin (Mong Ton) Hydropower Project, 
http://www.mongtonhydro.com/eportal/ui?pageId=133208, 22 January 2015 (last visited 28 
April 2016).  
53 Changjing Survey, Planning, Design and Research Limited Co., ‘Environmental Impact Report 
of Hydropower Development in Upper Reaches of Ayeyawady River’, March 2010. 
54 Environmental Research Institute, Chulalongkorn University, ‘Final Report of the 
Environmental Impact Assessment of the Hutgyi Hydropower Project’, July 2008.   
55 Art. 7&8, ‘Jian She Xiang Mu Huan Jing Ying Xiang Ping Jia Zi Zhi Guan Li Ban Fa (The 
Administration of the Qualification of Environmental Impact Assessment of Projects 

)’，released by the Ministry of Environment of China, November 2015, 
http://www.mep.gov.cn/gkml/hbb/bl/201510/t20151008_310733.htm (last visited 15 June 
2016).  
56 Ministry of Environment of China, ‘Jian She Xiang Mu Huan Jing Ying Xiang Ping Jia Zi Zhi 
Guan Li Ban Fa Xiu Gai Shuo Ming Amendment of the Administration of the Qualification of 

http://www.mongtonhydro.com/eportal/ui?pageId=133208
http://www.mep.gov.cn/gkml/hbb/bl/201510/t20151008_310733.htm
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Transparency of the EIA is typically marked by prior informed public 

participation. The current case of Myanmar in this regard is quite inspiring. First, 

the scope of ‘public’ is much wider than its counterpart in the Chinese EIA. Take 

the EIA process for the Mong Ton dam as an example; the participants at the 

first scoping meeting of EIA included four national parties, four government 

organs, one international agency (UNDP), 11 media groups, and 24 non-

governmental organizations (NGOs) as well as local residents and others.57 In 

China, environmental NGOs’ participation in the EIA process is very rare. 

‘Public’ is usually limited to local residents whose lives would be directly affected 

by the project.58 China’s environment NGO, Friends of Nature, once submitted 

to the Ministry of Environment proposing that more attention to the opinions of 

social organizations is needed in public participation.59 Media was used by the 

EIA entity to post notifications and project information, but traditional media 

seldom had opportunities to participate in the consultation process.  

The publication of EIA reports and the approval process for these reports by 

Myanmar will also soon be more transparent compared with Chinese law and 

practice. The 2015 EIA Procedure has very firm provisions on the publication of 

EIA reports. The project proponent must disclose the EIA report to civil society, 

persons affected by the project, local communities, and other concerned 

stakeholders no later than 15 days after submission of the EIA report to the 

Department of Environment Conservation of Myanmar.60 The Department 

“shall invite comments and suggestions on the EIA Report from all relevant 

parties including involved government organizations, institutions, civil society 

                                                                                                                                                            
Environmental Impact Assessment of Projects)’，6 March 2015, http://www.china-

eia.com/xwzx/19163.htm（last visited 3 March 2015）. 
57 Snowy Mountains Engineering Corporation, Summary of Upper Thanlwin (Mong Ton) 
Hydropower Project Environmental Impact Assessment and Social Impact Assessment Scoping 
Meeting—Taunggyi District, 10 March 2015, 
http://www.mongtonhydro.com/eportal/ui?pageId=132815 (last visited 29 April 2016). 
58 Huadong Engineering Corporation, ‘Jin Sha Jiang Bai He Tan Shui Dian Zhan Huan Jing Ying 
Xiang Ping Jia Bao Gao (Environmental Impact Assessment Report of Bai He Tan Hydropower 
Project on Jin Sha River)’, 2014, pp.1005-1027. 
59 Friend of Nature, ‘Huan Jing Bao Hu Gong Zhong Can Yu Ban Fa (Shi Xing) Xiu Gai Jian Yi 
Xin (Letter of Suggestions on Modification of the Try-out Measures on Public Participation in 
Environmental Protection), 20 April 2015, 
http://www.fon.org.cn/index.php/index/post/id/2666 (last visited 29 April 2016). 
60 Art. 65 of EIA Procedure of Myanmar, 2015.  

http://www.china-eia.com/xwzx/19163.htm
http://www.china-eia.com/xwzx/19163.htm
http://www.mongtonhydro.com/eportal/ui?pageId=132815
http://www.fon.org.cn/index.php/index/post/id/2666
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organizations and project affected persons in reviewing and approving process 

for EIA report.”61 It is not clear how Myanmar will deal with information of 

national security concern, which the most important reason is declared by China 

for not publishing EIA reports on hydropower projects on international rivers.62 

In addition to insufficiency of information, to what degree the public 

participation/consultation in EIA of hydro-project really reflect public opinions 

in China can be questioned in some cases.63 In the winter of 2015, the Ministry of 

Environment of China launched a special inspection of the public participation in 

EIA of projects. It found problems in 15 EIA projects, such as some 

interviewees denied that they once filled in the questionnaire form, or could not 

be reached, or claimed they actually opposed the project. The Ministry drew the 

conclusion from this inspection that some public participation “failed to protect 

public interest”.64 The Xia Men PX Chemical Project65 told the Chinese 

government? vividly the sharp difference between real and unsatisfactory public 

participation. The EIA for this project was approved in July 2005.66 Although the 

local environment agency claimed public opinions had been consulted,67 the 

public of Xia Men City seemed only start to know of this project when the 

construction of the project began in November 2006.68 After months of protests 

led by local elites among the public, a real consultation was organized for this 

                                                            
61 Art. 67, id. 
62 Ministry of Water Resources, supra note 19. 
63 Interview with an anonymous leader of NGO which is very active in river protection in China. 
64 Ministry of Environment of China, ‘Guan Yu Jian She Xiang Mu Huan Jing Ying Xiang Ping 

Jia Gong Zhong Can Yu Zhuang Xiang Zheng Zhi Gong Zuo De Tong Bao（Report on 
Special Campaign of Rectification of Problems in Public Participation in the Environmental 

Impact Assessment of Construction Projects）’, 20 November 2015, 
http://www.zhb.gov.cn/gkml/hbb/bgth/201511/t20151126_317789.htm (last visited 21 June 
2016).  

65 Xin Hua, ‘Xia Men Suspends Controversial Chemical Project’,China Daily, 30 May 2007, 
http://www.chinadaily.com.cn/bizchina/2007-05/30/content_883440.htm (last visited 19 April 
2016). 
66 Qian Zhu, ‘Kang Zheng Zhong De Huan Jing Xin Xi Ying Gai Ji Shi Gong Kai—Ping Xia 

Men PX Xiang Mu Yu Cheng Shi Zong Ti Gui Hua Huan Ping （Environmental Information 
Should Be Published On Time: Comments on the EIA of Xia Men PX Project and City 

Development Plan)’，Fa Xue (Law Science)，January 2008, p.9.  
67 Xia Men Municipal Government, ‘Hai Cang PX Xiang Mu Yi An Guo Jia Fa Ding Cheng Xu 
Pi Zhun Zai Jian (Haicang PX Chemical Project was in Construction in Due Course Approved by 
the State)’, May 29, 2007. http://www.xm.gov.cn/xmyw/200705/t20070529_164540.htm (last 
visited April 29, 2016).Haicang was the site planned for this chemical project in Xia Men. 
68 Qian Zhu, supra note 64, p.11. 

http://www.zhb.gov.cn/gkml/hbb/bgth/201511/t20151126_317789.htm
http://www.chinadaily.com.cn/bizchina/2007-05/30/content_883440.htm
http://www.xm.gov.cn/xmyw/200705/t20070529_164540.htm
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project. More than 90 per cent of the representatives of the public voted against 

the project,69 which was finally abandoned by Xia Men City. Another similar 

example of this is the huge explosion at a chemical warehouse in Tianjin in the 

summer of 2015 in which 165 people were killed.70 Although the EIA for the 

warehouse project stated that more than half of the public supported the project, 

the residents living just few hundred meters from the warehouse claimed they 

were never consulted nor given any questionnaire about the project.71 

c. The scope of Myanmar EIA is broader than that of Chinese EIA 

 Myanmar EIA covers environmental, occupational, social, cultural, socio-

economical, public and community health and safety issues.72 The cumulative 

impacts, which in themselves may not be significant but may become significant 

when added to the existing and potential impacts eventuating from similar or 

diverse projects or undertakings in the same geographic area, shall be taken into 

consideration.73 Even before the 2015 EIA Procedure was released, some EIA 

practices in Myanmar covered broader subjects than EIA practices in China. The 

criticized EIA report of Myitsone Hydropower project contained several 

paragraphs on the project’s impacts on religion and ethnic culture.74 The EIA 

report of Hutgyi Dam assessed project’s impacts on, among others, culture, 

                                                            
69 Xianghui Liu, Lina Zhou, Li Shi De Jian Zheng – Xia Men PX Shi Jian Shi Mo (A historical 

mirror: the course of Xia Men PX Event), Zhong Guo Xin Wen Zhou Kan (China News 

Weekly)，31 December 2007，p.56. 

70 Xinhua Daily Telegraph, ‘Tian Jin Gang “8.12” Hai Rui Gong Si Wei Xian Pin Cang Ku Te Bie 
Zhong Da Huo Zai Bao Zha Shi Gu Diao Cha Bao Gao Gong Bu(The investigation report on 
the “8.12” massive explosion of dangerous chemical warehouse of Hai Rui Company in Tian Jin 

Port)，6 February 2016, http://news.xinhuanet.com/mrdx/2016-02/06/c_135080255.htm (last 

visited 29 April 2016). 
71 Jiaofeng Qin, Kun Li et al., ‘Tian Jin Bao Zha She Shi Gong Si Cheng Huan Ping Wu Fan Dui 
Yi Jian  Ju Min Bu Zhi Qing (The Company in Tian Jin Blasting Claimed No Objections to EIA 
But Residents Claimed They Were Never Informed), 18 August 2015, 
http://news.qq.com/a/20150818/001844.htm (last visited 29 April 2016).   
72 Art. 2(h) of the EIA Procedure.  
73 Art. 2(i) of the EIA Procedure. 
74 Changjiang Survey, Planning, Design and Research Limited Co., Environmental Impact Report 
of Hydropower Development in Upper Reaches of Ayeyawady River, March 2010, 
http://www.uachc.com/Liems/esite/content/showDetail.jsp?nid=6897&newtype_no=2248 (last 
visited April 28, 2016), pp.209-211. 

http://news.xinhuanet.com/mrdx/2016-02/06/c_135080255.htm
http://news.qq.com/a/20150818/001844.htm
http://www.uachc.com/Liems/esite/content/showDetail.jsp?nid=6897&newtype_no=2248
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aesthetics and recreation.75 For Mong Ton Dam, both environmental and social 

impacts were addressed.76 

The Chinese EIA Law (2002) did not define the scope of environmental impact 

assessment clearly. But the General Program of Technical Guidelines of 

Environmental Impact Assessment (2011) provides that the social impacts of 

project should also be assessed.77 Social impacts include the impacts to places of 

cultural heritage and health of the population.78 However, this paper did not find 

any anthropologic or social science experts in the EIA team of the Bai He Tan 

Hydropower project.79 The EIA reports show very weak assessment of impacts 

on ethnic groups and their culture, or religion. For example, the EIA report of 

Wu De Dong Hydropower project on Jinsha River presented that in total 26 

ethnic minorities lived in ten counties that would be affected by the Wu De 

Dong Hydropower project area before the dam was built.80 The “social impacts 

analysis” part of the EIA report covered social economy, health, transportation, 

culture,81 but it did not mention any impacts on ethnic minorities or their special 

way of living and religion. In the case of Bai He Tan Hydropower project, seven 

counties, including a Miao and Yi autonomous county were affected by the dam 

construction.82 Again the “social impacts analysis” did not mention any special 

                                                            
75 Environment Research Institute, Chulalongkorn University, Final Report of Environment 
Impact Assessment of Hutgyi Hydropower Project, July 2008.  
76 China Three Gorges (Group) Corporation, EIA and SIA of Upper Thanlwin (Mong Ton) 
Hydropower project,   http://www.mongtonhydro.com/eportal/ui?pageId=132069 (last visited 
April 21, 2016). 
77 Ministry of Environment, Art. 7 of the General Program of the Technical Guidelines of 
Environmental Impact Assessment, 2011.  
78 Id. 
79 Huadong Engineering Corporation, ‘Jin Sha Jiang Bai He Tan Shui Dian Zhan Huan Jing Ying 
Xiang Ping Jia Bao Gao Shu (Environmental Impact Assessment for the Bai He Tan Hydropower 

on Jin Sha River),’ “Table of team members with their duties and technical titles”，July 2014. 
80Changjiang Water Resource Protection Institute, ‘Jin Sha Jiang Wu De Dong Shui Dian Zhan 
Huan Jing Ying Xiang Ping Jia Bao Gao Shu (Environmental Impact Assessment for the Wu De 

Dong Hydropower on Jin Sha River)’，2014,pp.276-277, 

http://www.ctgpc.com.cn/xwzx/news.php?mnewsid=89591 (last visited 15 June 2016) . 
81Id., pp.659-667. 
82Huadong Engineering Corporation, ‘Jin Sha Jiang Bai He Tan Shui Dian Zhan Huan Jing Ying 
Xiang Ping Jia Bao Gao (Environmental Impact Assessment Report of Bai He Tan Hydropower 
Project on Jin Sha River)’ , 2014, p.263. 

http://www.mongtonhydro.com/eportal/ui?pageId=132069
http://www.ctgpc.com.cn/xwzx/news.php?mnewsid=89591
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impacts on minorities while assessment of impacts on transportation, economy, 

access to water, land use, tourist and culture relics etc. was stated.83 

d. EIA practices of both China and Myanmar sometimes downplay the 

environmental impacts 

Myanmar is eager to grow its economy rapidly. The Chinese economy has been 

booming for more than 30 years, and the government expects the economy to 

keep growing at 6-7 per cent every year.84 Both countries are facing the challenge 

of balancing economic and environmental interests in their pursuit of sustainable 

development. When economic development was set as a fundamental principle 

for solving all problems of China,85 it was hard to expect that EIA might change a 

decision on hydropower investment. Although it has been debated for more than 

a decade, the development of hydropower of Nu River has been included in the 

draft 13th Five-Year Plan on Development of Hydropower.86 

The EIA reports of hydropower projects sometimes downplay the negative 

impacts of the dams. For example, the EIA report of Bai He Tan hydropower 

project states that several endangered species live in the dam area.87 Pertaining to 

the endangered animals being affected by the project, the report concludes that 

either there won’t be negative impacts, or that the animals will find a way to flee 

from the danger. For endangered plants, the EIA report argues that the same 

plants will remain living nearby although some of them will be destroyed by 

construction. The dam area covers part of the habitat of the Neofelis nebulosi (a 

member of the cat family), a national first grade protected animal. But the report 

concludes that the construction and operation of dam won’t affect Neofelis 

                                                            
83Id., pp.579-584. 
84Li Keqiang, 2016 Zheng Fu Gong Zuo Bao Gao (Report on Government’s Work of 2016)’，5 

March 2016,  http://news.xinhuanet.com/fortune/2016-03/05/c_128775704.htm (last visited 28 
April 2016). 
85The Fifteenth Central Committee of the Communist Party of China, supra note 34. 
86Yang Shisheng, ‘Nu Jiang Shui Dian Xiang Mu 10 Nian Hou Fu Huo Ji Hua Zhuang Ji Rong 
Liang Chao Guo San Xia (The Revival of Hydropower Projects on Nu River After 10 Years 
Planned Capacity More Than Three Gorges Dam)’, 7 May 
2016,http://cnews.chinadaily.com.cn/2016-05/07/content_25121804.htm (last visited 8 May 
2016). 
87Huadong Engineering Corporation, supra note 55, pp.486-526.  

http://news.xinhuanet.com/fortune/2016-03/05/c_128775704.htm
http://cnews.chinadaily.com.cn/2016-05/07/content_25121804.htm
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nebulosi because it has a wide range of habitat.88 Three groups of Macaca mulatta 

(a member of primate species), a national second grade protected animal, were 

seen living in dam area by the staff members of the corporation which conducted 

investigation for EIA before the dam project. Later the three groups of Macaca 

mulatta had to migrate to other places due to road construction for the dam. The 

EIA report however argues that there is no impact to Macaca mulatta because 

they no longer lived in dam area by the time the report was finished.89 

Although in the past three years the Chinese government has paid more attention 

to environmental issues, concern about the slowing economy seems to have 

discouraged intensive environmental protection measures. Hopefully under the 

target of eco-civilization advocated by the current government,90 EIA can play a 

more influential role than it has in the past.  

It is not clear how strictly the new government of Myanmar led by the National 

League for Democracy implements its EIA law. The old EIA practices before the 

current government were not all satisfying for many stakeholders. The EIA of 

Myitsone Dam and Burma-China Pipeline, as discussed in the next part, are 

examples of these. The EIA of the Thilawa Special Economic Zone, the largest 

cooperation project between Japan and Myanmar, was conducted in accordance 

with Japan International Cooperation Agency’s Guidelines for Environmental 

and Social Considerations.91 It was criticized for its failure to consider potential 

air pollution and emissions, unsatisfactory water management systems, including 

for hazardous waste, and limited investigation of water supply and its impacts on 

local communities.92 

 

                                                            
88Id.,p.497, 
89 Id.  
90 President Xi Jinping has talked about Eco-civilization several times. See ‘Xi Jinping Tan Sheng 
Tai Wen Ming (Xi Jingpin talking about eco-civilization)’, ed. by Communist Party of China, 29 

August 2014, http://cpc.people.com.cn/n/2014/0829/c164113-25567379.html（last visited 25 

April 2016）. 
91 Earthrights International, Analysis of the EIA for Phase I Thilawa SEZ, November 2014, 
https://www.earthrights.org/es/publication/analysis-eia-phase-i-thilawa-sez (last visited May 10, 
2016). 
92 Id., p.2. 

http://cpc.people.com.cn/n/2014/0829/c164113-25567379.html
https://www.earthrights.org/es/publication/analysis-eia-phase-i-thilawa-sez
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Chinese Investors in Myanmar: learning to meet high standards 

One difference between China, the USA and Western European is in the field of 

environmental regulation. It is taken as granted for many Chinese that as China is 

still a developing country, it will accept environmental quality that is poorer than 

that of the US and European states. Chinese people were sometimes forced to 

accept some environmental trade-offs, such as environmental pollution, in the 

process of economic development.93 It is not clear to what degree Chinese 

investors think the developing country hosts for Chinese investment also share 

this view. This hypothesis has proved to be true in many cases, but not always. 

The environment of many developing countries is even more fragile than that of 

many developed countries. To start industrialization now without holding tightly 

the rein of environment can result in painful cost94 and jeopardize their capacity 

to create a sustainable economy.   

Myanmar is a country in transition from weak protection of its environment to a 

serious commitment to protection of environment based on international 

standards. Chinese investment once ranked first among all foreign investments in 

Myanmar95but investment in the country has now increased and is financed 

from a wider range of sources. Chinese investment in Myanmar must take 

environmental impacts into account.  

a. Half way to meet high standards 

Chinese investors in Myanmar had paid attention to environmental impacts of 

their investment even though the old Myanmar law did not require a compulsory 

EIA. The Myitsone Dam and the oil pipeline are good examples. 

                                                            
93 Zhang Junjie, Is China doing enough for the Environment? 11 March 2016, 
https://www.chinafile.com/conversation/china-doing-enough-environment (9 May 2016). 
94 World Bank and the State Environmental Protection Administration of China, Cost of 
Pollution in China, 2007. 
95 Yu Dingcheng, ‘Yi Dai Yi Lu Zhan Lue Shi Ye Zhong De Zhong Guo Dui Mian Dian Tou Zi 
Chinese Investment to Myanmar Under the One Belt One Road Initiative)’, Zhong Guo Ling 
Dao Ke Xue ( China Leadership Science), February 2016, p. 38. 

https://www.chinafile.com/conversation/china-doing-enough-environment%20(9
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Although environmental concern was only one of the reasons that the 

controversial Myitsone Dam was suspended,96 it could hardly be denied that the 

EIA report on the Myitsone Dam, done in 2010, was very weak, especially in its 

assessment of the impacts on cultural and biological heritage. The EIA report 

spent hundred pages in describing the vegetation and animals living in the area 

potentially affected by Myitsone Dam. The author of the EIA also showed that 

many of the flora and fauna were on the International Union for Conservation of 

Nature’s Red List or CITES’s Appendixes.97 But when it came to assess the 

impacts on the plants and animals, the report was not persuasive in some of its 

conclusions. For example, according to the EIA report, there were less than 100 

Orcaelia brevirostris (a kind of dolphin) in Asia even based on optimistic 

estimation and most of them live in the Ayeyarwady River and Mekong River. 

The Myitsone Dam would have caused a change in outflow of water in both high 

and low flow periods of the river. Despite these descriptions of the Orcaelia 

brevirostris, without justification, the author drew the conclusion that “the 

hydropower development has less influence on hydrological conditions in the 

protection area of Orcaella brevirostris, so it will not affect Orcaella 

brevirostris”.98 

The Burma-China Pipeline project also attracted a lot of attention from the 

perspective of human rights and environment protection groups. The project was 

led by China National Petroleum Corporation (CNPC), a South Korean company 

and an Indian company, in partnership with the Myanmar Oil and Gas 

Enterprise.99 CNPC commissioned and carried out a quantitative Social Impact 

Assessment (SIA) in portions of the pipeline route. There were reportedly 3,600 

households surveyed in 12 townships along the pipeline route.100 Earth rights 

                                                            
96 Qin Hui, Behind Myanmar’s Suspended Dam, 28 March 2012, 
https://www.chinadialogue.net/article/show/single/en/4832-Behind-Myanmar-s-suspended-
dam-1-. 

97 See for example p.63-70. CITES is the Convention on International Trade in Endangered 
Species.  
98 EIA of Myitsone Dam, p. 173. 
99 Earthrights International, The Burma-China Pipelines: Human Rights Violations, Applicable 
Law and Revenue Secrecy, Situation Briefer No.1, March 2011. 
100 Id.,p.17. 
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International commented that this process “is positive and a welcome 

development”.101 But the details of the EIA and SIA are not publicly available. 

The SIA conducted by CNPC actually began after the construction of the project 

has started.102 Since the impact assessments were late and were shrouded from 

public scrutiny, the core function of the assessment was diminished.103 

b. Marching to be more responsible 

The suspension of Myitsone Dam which has allegedly caused a loss of 8.2 billion 

Yuan Renminbi (about US$1.2 billion) to the Chinese developer104 obviously sent 

a strong alert to later investors, especially in projects that may cause significant 

environmental impacts, even though the decision of suspension was only partly 

due to environmental impacts.105 Three years later, the EIA for Mong Ton Dam 

led by a Chinese consortium, commissioned an Australian company to seek more 

transparent, higher quality assessment. The process is much more transparent 

than the process of EIA of hydropower projects in China. The public was 

provided opportunities to participate in the consultation, raise their questions and 

demonstrate their opposition if they preferred.106 The EIA report on the Mong 

Ton Dam has not yet been available, but it will be released soon after it is 

submitted for official review. 

In the case of the Letpadaung copper mine in Myanmar, Chinese Wanbao 

Mining Ltd. suffered severe protests from the local communities against human 

                                                            
101 Id. 
102 Id. 
103 Id., p.18. 
104 Zhang Wan Hong and Zhang Ling, ‘On the Choice of Approaches to Settle China’s Overseas 
Investment Disputes: Reflections Based on the Myitsone Dam Project’ (2016) 23(3) Journal of 
Shanghai University of International Business and Economics, 42-51 at 45. It is said that the 
investment in Myitsone Dam reached 7.3 billion Yuan Renminbi by the March 2013. The investor 
has to spend 300 million annually for maintaining the conditions of the project in order to revive 
it in the future. 
105 Zhu Xianghui, Tira Foran and David Full brook, Hydropower Decision-making in Myanmar: 
Insights from Myitsone Dam, in David J.H. Blake and Lisa Robins ed. Water Governance 
Dynamics in the Mekong Region, published by Strategic Information and Research Development 
Center, Malaysia, 2016, p.149. 
106 Shan Human Rights Foundation, Mong Ton Villagers Protest Against Salween Dam at 
Consultation Meeting, April 7, 2015, http://www.shanhumanrights.org/index.php/news-
updates/209-mong-ton-villagers-protest-against-salween-dam-at-consultation-meeting (last visited 
April 21, 2016). 

http://www.shanhumanrights.org/index.php/news-updates/209-mong-ton-villagers-protest-against-salween-dam-at-consultation-meeting
http://www.shanhumanrights.org/index.php/news-updates/209-mong-ton-villagers-protest-against-salween-dam-at-consultation-meeting
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rights abuse and negative environmental impacts.107According to the findings of 

the independent Latpadaung Taung Investigation Commission, the copper mine 

development began without a prior EIA, SIA, or health impact assessment 

(HIA), and without an environmental management plan.108 Wanbao Mining Ltd 

has made great efforts to gain “social license” from local community, including 

making and releasing its policy on social responsibility.109 Wanbao is proposing a 

“new dawn” for continuing its business in Myanmar.110 However, it is not clear 

when the new dawn will come. 

Using EIA as an instrument towards better governance of Nu-

Salween 

a. China’s potential leadership and contribution to better governance 

China probably won’t give up its plan to build hydropower projects on the main 

watercourse of Nu River easily. Myanmar has its plan to explore Salween River, 

too. If there is no way to stop the dam-building on the Nu-Salween River, EIA 

will be the most effective instrument to help reduce the negative impacts. Since 

the value of EIA has been recognized by both China and Myanmar, it is possible 

for these two neighboring countries to share their experience and lessons to 

benefit the EIA process. 

China is much more powerful compared with Myanmar in many dimensions as 

China has more avenues to lead a better governance of the Nu-Salween River. 

China is not only the riparian state of Nu-Salween River as it embraces a bit less 

                                                            
107 Cecilia Jamasmie, One dead, 20 Hurt in Protest Copper Mine in Myanmar, December 22, 
2014, http://www.mining.com/one-dead-20-hurt-in-protests-against-copper-mine-in-myanmar-
76686/ (last visited April 22, 2016). 
108 Charltons,Letpadaung Investigation Commission Issues Final Report, April 2013, 
http://www.charltonslaw.com/letpadaung-investigation-commission-issues-final-report/ (last 
visited April 22, 2016). 
109 Mizzima, Wanbao Mining Company reaches out with CSR program, innovative video, April 
27, 2016, http://mizzima.com/news-domestic/wanbao-mining-company-reaches-out-csr-
programme-innovative-video (last visited May 5, 2016). 

110 Mining.com editor, Myanmar Wanbao: A New Dawn For Chinese Copper Miner, April 20, 
2016, http://www.mining.com/myanmar-wanbao-a-new-dawn-for-the-chinese-copper-miner/ 
(last visited April 28, 2016). 

http://www.mining.com/one-dead-20-hurt-in-protests-against-copper-mine-in-myanmar-76686/
http://www.mining.com/one-dead-20-hurt-in-protests-against-copper-mine-in-myanmar-76686/
http://www.charltonslaw.com/letpadaung-investigation-commission-issues-final-report/
http://mizzima.com/news-domestic/wanbao-mining-company-reaches-out-csr-programme-innovative-video
http://mizzima.com/news-domestic/wanbao-mining-company-reaches-out-csr-programme-innovative-video
http://www.mining.com/myanmar-wanbao-a-new-dawn-for-the-chinese-copper-miner/
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than half of the river in its territory, but is also the most important financial 

source and developer of the proposed hydropower projects on Salween River in 

Myanmar territory.  

To take the leadership in a better governance of Nu-Salween River, China should 

think about its obligation to conduct transboundary environmental impact 

assessment111 over the projects planned on Nu River. Now that Myanmar has 

planned several dams on Salween and impacts assessment have been done for 

some of them, Myanmar may expect the future upstream dams in China won’t 

deprive downstream dams of the capacity to generate powers or in other way 

deplete such capacity. In the 1957 Lake Lanoux arbitration case, the tribunal 

stated that in carrying out works for utilization of the waters of Lake Lanoux, 

France, the upstream state, should take the right and interests of Spain, the 

downstream state, into consideration.112 The arbitration tribunal of the 

Kinshanganga case held in 2013 meanwhile argued that in constructing 

Kinshanganga project on the shared river with Pakistan, India bore the obligation 

to mitigate against any significant harm to Pakistan.113Without an EIA including 

consideration of transboundary impacts, it would be hard for China to argue that 

it has fulfilled its duty of due diligence.  

In real terms, China has a lot of experience and lessons to share with its neighbor 

with regard to improving the role of EIA in decision-making processes towards 

sustainable development. After implementing the EIA law for more than a 

decade, the Ministry of Environment has adopted a series of rules and guidelines 

as well as standards relating to EIA on projects and plans. It has also learned how 

to work side by side with other governmental organs, such as the Department of 

Fisheries, the Ministry of Agriculture and the Ministry of Water Resources. China 

especially has rich experience and lessons in mitigating the negative 

environmental impacts to the health of rivers and conservation of plants, animals, 

                                                            
111Nadia Sanchez and Yongmin Bian, China’s Obligation to Conduct Transboundary 
Environmental Impact Assessment (TEIA) in Utilizing Its Shared Water Resources, Natural 
Resource Journal, vol.55, 2014, pp.105-125. 
112Lake Lanoux Arbitration (France v. Spain), International Law Reports, Vol. 24, 1957, p.101. 
113Final Award in the Matter of Indus Waters Kinshanganga Arbitration, December 2013, p.112, 
http://archive.pca-cpa.org/showpageb106.html?pag_id=1392 (last visited April 20, 2016). 

http://archive.pca-cpa.org/showpageb106.html?pag_id=1392


 

  
International Conference on the Mekong, Salween and Red Rivers: Sharing Knowledge and 

Perspectives Across Borders | Faculty of  Political Science, Chulalongkorn University | 12th November 2016 
 

 

512 

 

including fish species. Though some of the experiences were gained at a painful 

cost of partial failure of previous projects,114 these experiences and lessons can 

help Myanmar government to regulate and supervise the implementation of EIA 

law in Myanmar.  

b. Promises and challenges of Myanmar EIA to improve its governance 

As discussed in the previous parts, the current Myanmar EIA law is very strong 

in protection of the environment. Myanmar is fortunate to have such an 

instrument when it begins to pursue economic development under a new 

democratic government. If Myanmar can implement its EIA law effectively, it 

will be able to demonstrate how a more transparent and robust EIA may 

contribute to better governance of Nu-Salween River. Since the 2015 EIA 

Procedure was adopted very recently, it is still too early to have a clear picture 

about its implementation.  

Good EIA law gets the EIA process on a quality track, but Myanmar must 

overcome several difficulties before reaching its destination. First, integrating 

environmental and social justice into an economic plan is always a challenge for a 

developing country like Myanmar. The biggest attraction of the planned 

hydropower projects on Salween River now is money, as the electricity generated 

will mainly be sold either to Thailand or to China.115 Therefore, it is up to 

Myanmar to balance the environmental and social costs that it would bear for 

getting the economic benefits from these projects. Another point to consider is 

that the social structure of Myanmar is quite different from that of China. In case 

                                                            
114For example, the diversion type of hydropower projects has caused problems such as water 
interception, loss of habitat of aquatic organism, degradation of eco-system along river banks and 
derogation of eco-service of the river especially in the southeast area of China. See Zhao Min, Xu 
Chengjuan, ‘Yin Shui Shi Dian Zhan Dui Xi Nan Shan Qu He Liu Jian Kang Ying Xiang De Ping 
Jia Zhi Biao Ti Xi Yan Jiu (Research of the Index System for Evaluating the Health of Rivers 
Affected by Diversion Type of Hydropower Projects) (2015) 43(7) Journal of Anhui Agriculture 
Science 357-358 at 357. 
115 It is said that 90 per cent of the electricity of Mong Ton Dam will be sold to Thailand. 
Watcharapong Thongrung, MoU for Salween Hydropower project to be signed between 
Thailand, Myanmar, China, July 15, 2015http://www.nationmultimedia.com/business/MoU-for-
Salween-hydropower-project-to-be-signed-be-30264423.html (last visited April 30, 2016) . The 
electricity of Hutgyi dam was also planned to sell to Thailand. See Xinhua News Agency, 
Myanmar, Thailand to Implement One More Hydropower project, April 4, 2006, 
http://en.people.cn/200604/04/eng20060404_255814.html (last visited April 30, 2016). 

http://www.nationmultimedia.com/business/MoU-for-Salween-hydropower-project-to-be-signed-be-30264423.html
http://www.nationmultimedia.com/business/MoU-for-Salween-hydropower-project-to-be-signed-be-30264423.html
http://en.people.cn/200604/04/eng20060404_255814.html
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of the proposed Salween hydropower projects, the reservoirs will flood an 

important part of lands in local communities, but the revenue from the projects 

may not be used for the benefits of local people. Second, even if Myanmar 

intends to take the EIA seriously, it is not easy to supervise and evaluate the EIA 

without good expertise and detailed data about the Myanmar ecosystem, as well 

as the capacity to process, analyze and understand the data. Dr Mar Mar Aye 

from the Botany Department of Lashio University claims that in an area near the 

site of Mong Ton Hydropower project, she has found seven species of plants 

that their medical uses have never been documented officially.116 Her research 

reveals a risk that the hydropower project could destroy some precious organisms 

even before we know them officially and thoroughly. Because some areas of 

Myanmar have suffered military conflicts for several decades, the conclusions of 

an EIA based on ‘best knowledge of the current information’, may be equivalent 

to decisions based on little or insufficient research. Third, the retroactive 

application of the 2015 EIA rules can be a serious concern for foreign investors 

in Myanmar. 

 

Conclusions 

This comparative study of the Myanmar and Chinese Laws on EIA finds that the 

Myanmar EIA law requires EIA that is more transparent and broader in scope 

than the Chinese EIA law does, covering not only environmental issues, but also 

social, cultural, and health concerns. Over the past ten years, the Chinese 

environmental authority has kept improving its EIA regime, by making 

supplementary regulations regarding EIA of plans, information disclosure, public 

participation, protection of fisheries, and the qualifications of entities doing EIA. 

But detailed EIA reports of projects on international rivers are not publicly 

accessible. The domestic and transboundary impacts of those planned 

                                                            
116 Presentation of Dr. Mar Mar Aye, “The ethnobotanical study on some plants growing along 
the Thanlwin river of Lashio District, Northern Shan State”, in a panel discussion sponsored by 
the Center for Social Development Studies, Chulalongkorn University, Thailand on 1 April 2016. 
Dr Mar Mar Aye can be reached by pro.marmaraye@gmail.com.  

mailto:pro.marmaraye@gmail.com
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hydropower projects, therefore, are unclear for the public and downstream 

riparian states. 

For the Chinese investors, when they come to Myanmar to invest in hydropower 

projects they must be prepared to follow higher standards of EIA than they once 

did in China. As most Chinese investments in Southeast Asian hydropower 

projects come from the State, the Chinese government is able to set guidance for 

its investors, including banks financing hydropower projects, to take the 

environmental and social impacts into serious consideration, noticing that 

international and national environmental rules are rapidly evolving towards 

sustainability. It should be clear that the hydropower projects that countries are 

building today should not be projects that the next generations will regret. 

 

 


